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Responses and
Solutions to the Crisis

sis. Evkn those Yho have not been hit VYith a la Ysuit ma

F e Yph sicians are unaffected b the medical malpractice cri-

have changed the %Ya

the practice or ma have gotter}
involved in efforts to solve the p}oblem. 4

The range of response is ¥4de. Man ph sicians have become
overl cautious, ordering e tra tests and making additional refer-
rals td cover their bases so that the do not overlook an thing.

|
Many physicians have become

overly cautious, ordering extra
tests and making additional
referrals to cover their bases so
that they do not overlook any-
thing. Others have gone in the
opposite direction, assuming
more risk by going without med-
ical malpractice insurance in
states or jurisdictions where this
is allowed. These responses,
while understandable, may cause
more problems than they solve.

Othets have gone in the oﬁbosite
direction, assuming more risk b
going Vithout medical malprac—}
tice insurance in states or juris-
dictions ‘Yhere this is allo Yed.
These responses, ‘thile under-
standable, ma cause more prob-
lems than the Jsolve.

Man have foined the fight for
more cémprehensive solutions.
Ph sicians in Penns lvania and
North Carolina, for e ample,
have set up innovative organiza-
tions to help their colleagues
respond effectivel to frivolous

malpractice claims that lack evidence of injur or' substandard
care. The American Medical Association and other ph sicians’
organizations continue to push for legislative measutes that
Yould limit a Yards in malpractice cases. The Robert Wood John-
son Foundation and other organizations are e ploring alternative
dispute-resolution models such as mediation and special courts
just for dealing Vith malpractice cases. The Joint Commission
on Accreditation of Healthcare Organizations (JCAHO) and
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other groups are pushing for reforms
that standardize care, reduce risk of errors, and increase

lines
patient safet g

Defensive Medicine

including practice guide-

In response to the medical malpractice crisis, man doctors are
resorting to defensive medicine, ordering more tests 4ind making

more referrals than medicall

In the hig picture, the risks of
defensive medicine outweigh
benefits. Each time a patient
undergoes a procedure, there is
a risk—however slight—of harm
or error. The risks to the health-
care system as a whole are much
greater: defensive medicine can
both increase the cost of medical
care and decrease access to
services due to a greater demand

indicated. The American Medical
3" Association (AMA) sa s that

defensive medicine cad take
man forms, including referring
patieﬁts to specialists and declin-
ing to accept elective referrals
from emergenc = departments.
This trend ma Be more preva-
lent among hig}l-risk specialists
Yho are likel to pa higher lia-
bilit insurdnce premiums.
Defeisive medicine is estimated

to cost at least $60 billion a ear,
according to the Departmeﬁ’t of
Health and Human Services.

Most defensive medicine offers at least some medical benefit-
those e tra tests ma actuall reveal a condition that might oth-
er Y4se have gone unéliagnoséﬁ. But in the big picture, risks out-

Leigh benefits. Each time a patient undergoes a procedure, there
is a risk-ho Yever slight-of harm or error. The risks to the health-
care s stemasa thole are much greater: defensive medicine can
both ifcrease the cost of medical care and decrease access to
services due to a greater demand for those services, sa s an arti-
cle on defensive medicine in the December 2005 isstie of the
ne YWletter Joint Commission Perspectives on Patient Safety.

A recent stud published b the Journal of the American Med-
ical Association{JAMA) in Juhe 2005 uncovered Yidespread use
of defensive medicine b ph sicians. David Studdert, LLB, ScD,
MPH, and colleagues af the' Harvard School of Public Health
conducted a surve of ph sicians Yho Yere pa ing the highest
malpractice premilﬁns in Pénns lvania. The survé found that of
the 824 respondents (includiné specialists in stich high-risk

for those services.

104 www.doctorsdigest.net



s' 3 N MA »3A°" b R )

fields as obstetrics/g necolog , surger , radiolog , emergenc
medicine, and orthopé’dic surge} ), 93 pércent repoi‘ted that the
practiced defensive medicine, Yhich included ordering addi?
tional tests or treatment or refusing to treat the patient at all. Of
the ph sicians Yho reported practicing defensive medicine, 43
percent’ reported using imaging technolog in clinicall unnec-
essar circumstances. Fort -t Lo percent ré’ported that the had
taken’steps to restrict their {)ractice in the previous three Lars,
including eliminating procedures prone to complications}such
as trauma surger , and avoiding treating patients tho had com-
ple medical prol;lems or Yho Yere perceived as litigious.

The authors concluded that defensive medicine is highl
prevalent among ph sicians in Penns lvania Yho pa the most
for liabilit insuranct, and cautioned fhat this finding has seri-
ous implicé’[ions for the deliver of healthcare.

Going Without Insurance

While uncommon, some ph sicians have gone in the opposite
direction from defensive meditine. Instead of avoiding risk b
changing the Ya the practice, and instead of pa ing insurance
companies to cover ni’alpractice claims, the are éissuming risk
to practice medicine in their o ¥n Ya Lithout insurance cov-
erage. This is onl possible in some dtates, but in a fe Wareas,
such as Florida, it s gaining popularit .

. Going bare, ho Yever, presents its o'%a set of problems, sa s
Donald L. DeMuth, a professional management consultant th
Harrisburg, Pa. There are professional liabilit cases that do
have merit, and ph sicians don’t Yant to be suléject to one of
those Vithout insurdnce coverage, he Varns. Doctors Vthout
liabilit coverage put their personal assets at stake.

The Yalso limit their practice options. A number of states,
includi:hg Penns lvania and Connecticut, for e ample, require
ph sicians to cart liabilit insurance if the intend to practice
medicine in those’states. in addition, most hospitals require
ph sicians to carr professional liabilit coverage. Health plans
geﬁ’erall include standard contract clauses that require a certain
minimum amount of malpractice coverage for their net York
ph sicians. Group practices also commonl require their doctors
to mhaintain a certain amount of coverage, hether it is purchased
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individuall or through the group.

In Floridd, ho Yever, ‘there insurance premiums have reached
an all-time high, going bare has gained some recent converts.
The National Center for Polic Anal sis reported that more than
5 percent of Florida’s roughl 47,700%ctive medical doctors lack
malpractice insurance covera%ge. In Miami-Dade Count , nearl
20 percent of the count ’s 6,360 active medical doctors ate Vithd
out liabilit insurance.

In response to this situation,
man hospitals across Florida

While self-insuring can save

money on administrative costs,
physicians must understand that
they are assuming greater finan-
cial responsibility for malprac-

have }granted admitting and staff
privileges to ph sicians Vithout
insurance as lorg as the meet
other requirements. Doctors tho

tice claims than they would if
they had insurance coverage.
Physicians who go bare face a
potential loss of their own per-
sonal assets (such as their
house, car, and investments) in
paying off a plaintiff and paying
an attorney.

choose this option are responsi-
ble for up to $250,000 of an
judgment, and must inform all
their patients that the are unin-
sured. In addition to the hospital
policies, the state of Florida has
put other regulations into place
for ph sicians practicing Ythout
insuradce. For e ample, these
ph sicians must prove that the have $250,000 in available assets
in dase there is a claim brougﬁ’t against them.

While self-insuring can save mone on administrative costs,
ph sicians must understand that the are assuming greater finan-
cial'responsibilit for malpractice cldims than the Vould if the
had insurance cm’erage. Ph sicians Yho go bare fdce a potentiai1
loss of their o a1 personal dssets (such as their house, car, and
investments) in pa ing off a plaintiff and pa ing an attorne . In
some situations, a ph sician can lose his or Her medical licehse
for the inabilit to pa} on a judgment.

Another disahvanta%e to going bare is the added risk to col-
leagues. Since a plaintiff’s la ¥ ers are going after the largest pos-
sible a Yard, the tend to direct their energ Vhere the think the
can get it and’that means focusing on the insured’ph sician?
Even if a ph sician is completel innocent of negligen’ce, the
patient’s attorhe y ma y York hard tb establish that he or she Yas
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someho Wresponsible since he or she ‘Yas in a shared practice
Yith an uninsured doctor. Most la ¥ ers Wll advise ph sician
clients not to York %ith a doctor thodacks liabilit insurdnce.

Ph sicians ‘Yho practice VYithout insurance are puf’ting not onl
themstlves and their colleagues at risk, but their patients as Lell?d
If there is an instance in ‘Yhich actual malpractice has occurred,
then the patient suffers if the doctor cannot afford to pa the
appropriate re Yard. 3

Ph sicians Yho decide to self-insure are advised to take spe-
cial st%ps to protect personal assets b talking to an estate-plan-
ning attorne Vith e pertise in asset p}otection. Such protection
strategies shduld be put in place %ell before a liabilit occurs.
In Florida, doctors practicing Ythout insurance are perPnitted to
protect certain specific assets, such as retirement plans, annu-
ities, and life insurance.

For ph sicians tho do choose to go bare, it is important to
inform pa%ients, pa ers, and the regulators in their states. Legal
and insurance e pef’[s maintain that going bare should be onl a
last resort  Yhen insurance is not available or affordable and 411
available options have been e plored.

Waivers and Arbitration Agreements

Another approach that some ph sicians are taking is to ask all
their patients to sign Vaivers, Uhich state that the patient %ll
never sue for frivolous reasons. This strateg conceivabl can

York in some cases. Ho Yever, such an approach is unlikel {fo be

viable in a number of jurisdictions, sa s Mark Langdon, an’attor-
ne Vith the Washington, D.C., la Y Hrm of Arent Fo . To find
out! Yhether such a ‘taiver tould be enforceable in our state,
consult our attorne .

Some %h sicians afe urging patients to sign arbitration agree-
ments, in VHich patients agree to resolve medical malpractice dis-
putes Vithout a formal la Ysuit. Supporters of these agreements
sa that arbitration is less e pensive for both patients and ph si-
ciahs than a court trial, and negligence claims are settled faster
b this route than b going through the court s stem. Some legal
e &perts maintain that the use of voluntar alterdative dispute res-
olution techniques is an option that should receive more attention
in dealing Vith the medical malpractice crisis in the nation.
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In states such as California and Utah, arbitration is becoming
a popular alternative to malpractice la Ysuits. When entering into
binding arbitration, both parties must accept the decision of the
arbitrator. In most cases, the arbitrator is either a retired judge
or a practicing attorne . When patients and ph sicians sign the
arbitration agreement, the Vaive their right toa jur trial, and
- the arbitrator acts as Both judge

Dr. Wheeler believes that the | and jur . Before arbitration

arbitration process is an eco- | begins, fa‘\‘dCh‘Part in the case
nomic, efficient, confidential, selects its o tn ar\’bitrator, and
and neutral way to reach a reso- these t Yo Vdll then select a third,

lution when a dispute exists | neutral arbitrator. These three
about medical care. Those who arbitrators hear the case.
support arbitration say that it Dr. Catherine J. Wheeler, an
helps eliminate the majority of Ob/G n specialist in Salt Lake
trivial .laWSUItS.’ .Wh”e prpperly Cit , [)Jtah, has been asking her
awarding truly injured patients. . .
patlénts to sign agreements that
specif that all malpractice dis-
putes Wll be settled through arbitratidn. Although she has not
been involved in an arbitration herself, Dr. Wheeler believes that
the arbitration process is an economic, efficient, confidential,
and neutral Ya to reach aresolution then a dispute e ists about
medical care. Those tho support arbitration sa that it helps
eliminate the majorit of trivial la Ysuits, Yhile prdper] a Vard-
ing trul injured patie\’nts. 3
The atbitration process also saves time. Most medical mal-
practice la Ysuits span months and often ears, ‘thile arbitration
usuall lasts onl three to five da s. Il addition, arbitration
allo Y& participantd to avoid cro Yded tourt dockets and to sched-
ule their meeting ‘Yhen the are most convenient for all parties.
Dr. Wheeler sa s that mdst of her patients are ver positive
about signing an drbitration agreement. Dr. Wheeler'tells her
patients that if she makes a mistake, she Yants to be able to talk
to them about it. The feel more comfortable just because I have
taken the time to sa to them that I reall care Vhat happens to
them, she e plains? If an error occurs 4nd Ye can’t reach an
agreement, arbitration is a Ya to resolve it faster; she maintains.
Voluntar arbitration agreéments ma have had an effect on
malpractice‘ insurance rates. For e amfwle, the Utah Medical
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Insurance Association, a non-profit self-insurance compan ,
announced that medical malpractice insurance premiums Lould
not increase in 2006, after a stead period of annual rate hikes.
The compan attributed this leveliﬂg off to the fact that arbitra-
tion had decréased the cost of defending claims.

In California, Kaiser Permanente, one of the state’s major
insurance companies, uses arbitration to settle all legal claims.
The compan , Vhich has utilized arbitration since 1971, informs
its members that arbitration is the required method to resolve all
disputes. Within the Kaiser plan, members are qualified to
receive punitive damages, and since there is no cap on an arbi-
tration a Yard the arbitrator can a Yard an amount of damages
that he or she chooses. The majorit of legzﬁx disputes in Kaiser’s
program are resolved Vithin 11 mohths.

While there are man supporters of the arbitration process,
there are critics as Vell’Some attorne s feel that relinquishing
a patient’s constitutional right to a trial is inappropriate. The
also point out that if the arbitration process fails, the dispute wlt
then end up in court, increasing the cost and loss of time for both
the patient and the ph sician.

An arbitration agreex\’nent must be Vritten and completed prop-
erl in order to be effective. Missing information such as dates
and'the name of the ph sician group as Vell as the names of its
individual ph sicians 1s a common mistake. If the patient is a
minor, his or fer adult legal representative must sign and date
the agreement.

Arbitration is not Vithout costs. The t Yo parties in a dispute
must pa the cost of their arbitrator and usuall split the cost for
the third? neutral arbitrator as Vell. Some arbitrators charge the
patient onl a contingenc fee, meaning that the arbitrator col-
lects a fee onl _if the patiént recovers mone . Others charge an
hourl rate, Wich generall ranges from $180 to over $300 an
hour. Patients are also respo}lsible for covering the costs associ-
ated Vith calling e pert Vitnesses to testif g

Voluntary Mediation

Another alternative model is voluntar mediation. Under
this alternative dispute strateg , the t Yo parties York together
Yith the help of a trained neufral mediator, or facilitator, to
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resolve the dispute. In Penns lvania, a demonstration project
sponsored b the Pe W Charitdble Trust encourages mediated
dispute resofution. According to the Joint Commission on
Accreditation of Healthcare Organizations (JCAHO) report
entitled  Health Care at the Crossroads: Strategies for Improv-
ing the Medical Liabilit S stem and Preventing Patient
Injur ; in this model, ph dicidns are encouraged to disclose
adverde events to their paf’ients and to apologize. Patients or
their families are provided WYith an earl and fair offer of com-
pensation, and the opportunit for mediation to resolve dis-
putes. According to the report, }earl indications are that it has
been successful in mitigating litigat}on.-

One mediation program that has been in place since 1995 is
the Rush Mediation Program at the Rush-Presb terian-St. Luke’s
Medical Center in Chicago. This program usés neutral third-
part mediators to help the t Yo sides reach a voluntar settle-
ment of their differences. In Rush’s program, the plgintiff’s
counsel is invited to select either a retired judge or t Lo attorne
mediators. Each part e changes pre-conference submissions?
including a statement f the facts, description of the injur , spe-
cial damages, and past and future e penses. 3

The parties then select a neutral location for the mediation to

Learning the 3 R’s

Physicians insured by the COPIC Insurance Company are learning
about a different three R’s. Instead of reading, ’riting, and ’rithmatic,
these doctors are learning to recognize, respond, and resolve unan-
ticipated medical outcomes.

According to the physician-owned liability insurer that provides
malpractice coverage to physicians in Colorado and Nebraska, the ini-
tiative has already proven successful. Company statistics indicate that
since October 2000, the program has handled 2,578 incidents that
might otherwise have ended up in a court case. (As of June 2006, only
54 incidents had become formal claims, and none of them have ended
up in court.) Approximately 2,650 COPIC-insured physicians currently
participate in the program.

The COPIC program is designed to assist patients who have expe-
rienced an unanticipated medical outcome by facilitating early, candid
communication between physician and patient. The program helps the
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take place. Each has a chance to present its case, Vhich is then
follo Yed b a breakout session in ‘thich the mediators meet indi-
viduall ¥th each part . Finall , the t Yo parties reconvene to
concludt the negotiatioﬂs. Statistics indicate that the program
has successfull }resolved more than 80 percent of filed claims.

Hitting Back With Countersuits

Some ph sicians are attempting to deal With the crisis b
using the threat of countersuits to put an end to frivolous la W
suits from over-eager attorne s. In this strateg , a ph sician
brings a countersuit that allege)s that the malpracﬁce suif lacks
merit and that the individuals involved are abusing the legal
process. If a ph sician Wins such a countersuit, he or she can
claim compensa%ion from and punishment of the countersuit
defendants.

Ph sicians ma be able to recover compensator monetar
damages for the practice time and income that Yere'lost thild
defending a frivolous la Ysuit. In one recent case, Dr. Frank
Bonnarens, an orthopedic surgeon in Louisville, K ., Yon his
countersuit against the plaintiff’s attorne and? collected
$450,000, including $200,000 in punitive damages. The judg-
ment is the second in si ~ ears to be returned against a plaintiff’s

physician by making sure that he or she responds in a timely fashion
to a poor outcome—and helping to avoid a malpractice claim. It also
assists physicians to communicate with the patient in an empathetic
manner and to arrange for additional care or services that the patient
may need as a result of the outcome.

Under the program, patients can receive compensation for their loss
of time at $100 a day (capped at $5,000) and reimbursement for out-
of-pocket expenses related to the unanticipated outcome (capped at
$25,000). In addition, patients retain their right to pursue legal action.
However, if the patient submits a written demand for compensation or
pursues legal recourse, he or she is no longer eligible for further pro-
gram benefits.

Since its inception in October 2000 through August 2006, approx-
imately 661 patients have been reimbursed. The total amount of
patient reimbursement has reached nearly $3.6 million or $5,488 per
paid incident.
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la W er in the state of Kentuck .

Td help ph sicians VYith couhtersuits, t Lo ne Yvorganizations
have been lauriched to stop frivolous suits in their tracks. Started
in August 2005, Doctor’s Advocate (www.doctorsadvocate.org),
offers an ine pensive legal service designed to terminate frivo-

In the Doctor’s Advocate pro-
gram, participating physicians
who are sued provide a copy of
the complaint to a Doctor’s
Advocate lawyer, who analyzes
the facts in the case. If the law-

lous suits.

E pensive judicial a ‘Yards
fon b some patients embolden
individhials and their attorne s to
take a chance on suing the doc-
tor, even VYhen the case ma lack
merit. Ph sicians are vulhera-

suit appears frivolous, the attor-
ney applies pressure on the
plaintiff’s attorney to terminate
the lawsuit with the threat of a
countersuit.

ble to frivotbus la Leuits because
plaintiffs and their la i ers
believe the have nothing to Tose
b suing & doctor, sa s Dr.
EHiot Menko Vitz, an orthdpedic
surgeon and one of the co-
founders of the Pottsto a1, Pa.-based organization.

In the Doctor’s Advocate program, participating ph sicians
Yho are sued provide a cop of the complaint to a Dloctor’s
Advocate la ¥ er, Yho anal zés the facts in the case. If the la
suit appears frivolous, the atforne applies pressure on the plain-
tiff’s attorne to terminate the la Ysuit b threatening to bring a
countersuit, ]

. Doctors need someone the can trust to turn to if the are hit
Vith a frivolous suit; sa s DrfMenko Vitz. The Doctor’s Advo-
cate attorne  Yorks in cd’njunction Yith the attorne appointed
b the ph sidian’s insurance compan . Ho Yever, Dr. Menko Vitz
calitions that if a situation occurs that is clearl a case of mal-
practice, Doctor’s Advocate Wll not attempt to’ get ph sicians
out of this responsibilit . The patient should be comperf’sated if
the doctor reall made é*mistake,- he sa s.

If litigation ensues after initial contact,’and the doctor is found
not to be at fault, the Doctor’s Advocate attorne ma file a
countersuit on a contingenc _basis, seeking profeséionai* disci-
plinar action against the plafntiff’s attorne and medical e pert
Vitnesdes. A countersuit can take place once’the original la Ysuit
has run its course.
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The fee to join Doctor’s Advocate is $1,200 per ear. If a doc-
tor has a medical malpractice la Ysuit pending, thefe is an addi-
tional one-time flat fee of $5,000. (Dr. Menko Witz sa s that this
amount is usuall less than a ph sician Yould pa to hire a pri-
vate attorne .) ] ]

Dr. L nné Costlett-Charlton, an OB/GYN specialist from
Wilkes—B\*arre, Pa., offers a Doctor’s Advocate success stor . Her
case involved a patient Vith Yhom she had met late if the
patient’s pregnanc , for the first and onl time. After an e ami-
nation revealed serfous complications, sHe sent the patient to a
hospital, and doctors at the hospital took over treatment. The
patient later sued several doctors, including Dr. Costlett-Charl-
ton, for malpractice. After revie ¥ng the la Lsuit, Doctor’s Advo-
cate demanded that the plaintiff’s attorne = drop the suit against
Dr. Costlett-Charlton, under threat of a colintersuit.

The case, Vhich had alread dragged on for over one ear, Vas
dropped appro imatel seve ‘eeks after Doctor’s Advocate
became involved. , We dre leveling the pla ing field and giving
doctors an opportunit to have personal counsel at a reasonable
rate, sa s Robert B. 3Surrick, Esq., co-founder and e ecutive
director of Doctor’s Advocate.

Another organization, Medical Justice Services (www.med-
icaljustice.com), based in Greensboro, N.C., provides a similar
service. Medical Justice Services (MJS), launched in 2002, pro-
vides coverage to ph sicians in more than 35 states.

When a claim is made against an MJS member ph sician, the
compan activates an earl -intervention strateg in' Yhich its
defense counsel notifies the {)laintiff ’s counsel that'the ph sician
has the legal and financial resources to fight frivolous claims.
Previous e perience has sho Y that this notification alone can
be enough to persuade the plaintiff to drop a meritless case.

If the earl intervention does not York, the compan ’s attor-
ne s ma prosecute counterclaims. At the conclusion df a case
in %hichthe ph sician is found to be not at fault, plan members
in the same speclalt or the MJS legal team ma revie Wthe case
to determine Yhether the case or testimon  Vas thdeed frivolous.
If it is determined that the case Vas frivol%)us, a counterclaim is
devised to obtain redress against the proponents of the suit,
including ph )sicians Yho served as e pert Vitnesses. In some
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cases, ltnesses have been disciplined or suspended. The organ-
ization maintains that this approach can help decrease the num-
ber of frivolous la Ysuits e perienced b ph sicians.

Depending upon a ph sician’s special* , tHe annual fee to join
MIJS ranges from $625 td $1,800, and addftional retroactive cov-
erage can be purchased for a one-time fee of $1,400 to $4,000.
Members agree to revie Wone case per ear and to require all
their patients to sign a contract that pro}ﬁbits them from filing
frivolous la Ysuits and obligates them to settle legitimate disputes
through board-certified e perts.

Seeking Legislative Reforms

Another Ya that ph sicians are fighting back isb joining the
efforts of the AMA and other associations that are attivel urg-
ing state and federal legislatures to enact medical malprzi’ctice
reform measures. Since malpractice is a tort (defined as a civil
Yrong that happens outside of a formal agreement), the AMA
and other ph sicians groups are calling for tort reform.

Congress Has considered legislation to reform the e isting
medical malpractice s stem several times over the last five ears.
The federal legislatioﬁx Yould place a $250,000 cap on nonfeco-
nomic damages (pain and suffering), a cap that limits the amount
of mone a plaintiff can receive as an a Yard in a la Ysuit. The
measure igassed in the House, and the AMA urged its members
to lobb Senators to support this legislative effort. Unfortunatel ,
the Sendte recentl failed again to pass this reform measure.

Groups represeﬁ’ting ph sicians have had more success Vith
legislative efforts at the state level. The Insurance Information
Institute sa s that 25 states have passed legislation that caps
medical mal{)ractice non-economic damage a Yards. These caps
help reduce the average medical malpractice a Yard b 20 to 30
percent, according to the Robert Wood Johnson Foundation
report on medical malpractice and tort reform. Preliminar
research sho s that damage caps reduce average a Yards and
modestl constrain premiums. In states Yhere damage caps have
been estéblished, there has also been a small increase in ph si-
cian suppl because the more favorable malpractice climite
attracts ph dicians to set up practices or take jobs in these states.
But the reﬁort also noted that damage caps disproportionatel
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affect compensation for the most severel injured patients, thich
raises equit issues. 3

California’s Medical Injur Compensation Reform Act
(MICRA), %Yhich became effective in 1976, is considered a model
for other states and the federal government to emulate. It places
a $250,000 limit on non-economic damages on a per-incident
basis, limits contingenc fees to attorne s, and allo Y periodic
pa ment of future damag\‘es, among otherjprovisions.

Pnder MICRA, injured patients receive full compensation for

&ans on Noneconomic an dTotal Damages
by State as of Awril 20

2regon: %00,000 2klahoma: $°¢20‘,§000 %Ig/ioﬁ 05 . Maine: $4q0,000
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P FloridaC gL ,
n- . 8y

Alas1ka: m,']@"ig m o 3 4\1! O‘C"’P‘ @8 g o

@v m 9 ‘

CN Y ERTY,. $250,000 197e 0% 2 ,"‘f @‘c*m
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From “Medical Malpractice: Impact of the Crisis and Effect of State Tort Reforms,” Robert
Wood Johnson Foundation, April 2006

www.doctorsdigest.net 115



Ne MA »3A°" A ¥ S S

all quantifiable damages, such as lost income, medical e penses,
and long-term care. Bet Yeen 1976 and 2004, medical liabilit
insurance premiums throughout the rest of the countr have
increased more than three times faster than premiums in' Cali-
fornia, Dr. Cecil B. Wilson, an AMA board member, recentl
pointed out. The AMA estimates that MICRA saves more thar!
$1 billion per ear in liabilit premiums.

Te as has sdcceeded Vith! Proposition 12, a landmark tort
reform la Wcapping pain-and-suffering a Yards in medical mal-
practice cases at $750,000. Patients can still be full compen-
sated for an and all economic damages. E perts marntain that
this legislati% effort has helped to stabilize the Te as medical
malpractice marketplace and benefited both ph sicians and
patients. 4

In more recent action, a ne W¥la Wenacted in Wisconsin caps
non-economic damage a VYards at $750,000, after the state
Supreme Court struck do ¥n an earlier cap that it found to be
arbitrar and unconstitutional. Georgia, Illinois, and South Car-
olina ha¥e similar la Y that cap medical malpractice non-eco-
nomic damage a Yards.

Other Reform Measures

Another reform that has been suggested to address the current
crisis is to create a more patient-centered injur -compensation
s stem that helps patients get the mone the Jneed Yhen an

What Works?

As states continue to grapple with the medical-malpractice crisis, a
research report from the Robert Wood Johnson Foundation entitled
“Medical Malpractice: Impact of the Crisis and Effect of State Tort
Reforms” finds that caps on noneconomic damages reduce the aver-
age size of awards by 20 to 30 percent. In addition, caps on non-eco-
nomic damages have a slight impact on premium growth. The study
found that other types of tort-reform measures have had little impact.
Joint-and-several liability reforms, which limit each defendant’s lia-
bility according to their involvement in the incident, constrain the
growth of premiums, but have no significant effect on claims payouts
or physician supply.
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unanticipated outcome occurs. An restructuring of the current
s stem should be designed to reddce litigation b preventing
pgtient injur , according to the Joint Commission on Accredita-
tion of Healthcare Organizations (JCAHO) report.

The JCAHO report sa s that this can be accomplished b
encouraging open communication and disclosure among patient
and providers, and b assuring prompt and fair compensation
Yhen safet s stems fdil. The report also recommends that Con-
gress assist’in’creating a predictable and fair compensation s s-
tem b providing funding for pilot projects through the Depa}t-
ment of Health and Human Services.

Healthcare e perts believe that more should be done to
encourage adherence to clinical guidelines and other desired per-
formance in order to reduce liabilit claims. For e ample, if
guidelines sa that no X ra s are necessar for certain condi-
tions, the ph dician can eledt not to order the test Vith some
degree of confidence. Man guidelines are available in soft Yare
programs that can be do tatbaded to a personal digital assistant.

Adherence to practice guidelines is an effective Ya , not onl
to improve qualit and reduce variation in care, but 4o reduce
legal risk, Dr. Denrlis O’Lear , JCAHO’s president, told the Sen-
ate Energ and Commerce Subcommittee on Health. He cited a
ne Wstud Jundertaken b Scott R. Ransom and David M. Stud-
dert, Yhich found asi -féld increase in risk litigation for obstet-
rical patients Vhen there Yas a deviation from relevant clinical
guidelines. The research also found that one-third of all obstet-
rical claims anal zed Vere linked to care that did not adhere to
guidelines.

Testif ing before the Senate panel, Mr. Studdert outlined the
specific rfeforms that he believes are needed to deal Vith the cri-
sis. The include the follo Ying:

] Makin% compensation more accessible to patients tho sustain
preventable injuries

B Speeding up the process of determining eligibilit for com-
pensation 4

B Making compensation decisions more accurate and reliable
(ideall through incorporation of the best available clinical evi-
dence ifito decision making)

B Making assessments of damages more accurate and reliable
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B Making the s stem less threatening to doctors and encourag-
ing transparenc i about errors

Exploring the Possibility of Health Courts

Some legal e perts believe that setting up special courts to set-
tle malpractice disputes Yould be a better Ya to address toda ’s
crisis. The concept of health courts has a nmber of elements,
including these:

B Use of trained judges rel ing on neutral e perts to settle mal-
practice disputes 3

B Reliance on a different standard of liabilit , kno Y as avoid-
ability 4

B E plicit use of evidence-based guidelines in decision making
B Schedules for compensation that injured claimants receive

Under this approach, health-court judges Yould have e pertise
in medical issues and Yould be selected through an independent,
nonpartisan screening process. Judges Vould participate in addi-
tional training and education to remain current in their under-
standing of evolving healthcare issues.

Compensation decisions in a health-court s stem Yould not be
based on a standard of negligence, but on avoidabilit , ‘Yhich is
considered b those tho support health courts to bea broader
concept than ﬂegligence. Under avoidabilit , a medical injur is
deemed compensable if it could have been ﬁrevented or avoided
had the doctor follo ted the best medical practice  Vhether or
not the treatment itself Vas negligent.

Some legal e perts believe that toda ’s negligence standard
contributes to an overemphasis on blamil}g providers for adverse
events that have occurred in treatment. Ho Yever, studies sho W
that most errors result, not from individual malfeasance, but
rather from breakdo ¥ns in s stems of care, sa s Paul J. Bar-
ringer, III, General Counsel df Common Good {‘cgood.org), a
legal reform coalition that advocates the creation of health
courts. Mr. Barringer testified about this approach before the
House Energ and Commerce Subcommittee on Health. Appli-
cation of the aVoidabilit standard should help lessen the empha-
sis on blaming individtial providers, Mr. Barringer told the
House panel.  Unlike a negligent event, an avoidable event does
not necessaril y implicate blame on the provider involved, since
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even the best provider can e perience an avoidable event, he

e plained.

Common Good’s largest financial supporter is the Robert Wood
Johnson Foundation, thich is currentl under Witing a t Yo- ear
collaborative effort bet Yeen Common Good and the Harvhrd

Some legal experts believe that
today’s negligence standard
contributes to an overemphasis
on blaming providers for
adverse events that have
occurred in treatment. Studies
show that most errors result,
not from individual malfeasance,
but rather from breakdowns in
systems of care, says Paul J.
Barringer, IIl, General Counsel of
Common Good, a legal reform
coalition that advocates the cre-
ation of health courts.

School of Public Health to do the
research and consensus-building
believed to be necessar for the
health-court concept tobe suc-
cessfull adapted and accepted in
the U.S# Researchers Wll ana-
1 2ze ho W medical-injur cases
are handled in health courts
alread in place in countries such
as S Yeden and Ne WZealand. A
ne s stem for the U.S. Yould
requiréx definitions for a host of
issues, such as the range of cov-
ered injuries and the qualifica-

tions of judges and e pert Vt-
nesses. Supporters of the health-
court concept sa that health courts follo Wprecedents alread
established b spécial courts that e ist in the U.S. for ta , bank?
ruptc , and fatnil disputes.

Andther advantiage of health courts is ho Wthe handle e pert
Yitnesses. Mr. Barringer maintains that under tht e isting s s-
tem,  these competing e perts-for-hire provide distorted br
conflicting advice that can confuse juries and add time and
e pense to the process b Yhich disputes are resolved. But
under a health-court s sterh, judges Yould consult Yith neutral
medical e perts to detérmine the standard of care in medical-
injur cases. E pert Vtnesses in a health-court setting Yould
be co}npensated b the court, and the could be held account-
able to a standard bf objectivit b re\’gulator authorities. To
help health-court judges in reacl\ﬁiné consistent decisions from
case to case, judges Yould consult clinical-practice guidelines
based on evidence-based practice standards, such as those pub-
lished b the National Guidelines Clearinghouse at the U.S.
Agenc y for Healthcare Research and Qualit § orb y medical-
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specialt organizations.

To pro‘mote better equit for patients, the health-court s stem
Yould have a schedule of benefits specif ing a range of vilues
for specific t pes of injuries and taking info account patient cir-
cumstances. ?To ensure fairness, this compensation schedule
could be set b an independent bod and periodicall updated;
Mr. Barringer d plained. As a result,Yindividual a Yard$ Yould be
smaller on average than the a Yards in the current s stem, but
having compensation schedules Yould ensure that mbre plain-
tiffs had access to reasonable compensation. Supporters of health
courts believe that the use of a compensation schedule could help
reduce the percentage of total s stem costs devoted to adminis-
trative e penses. 4

Si hospitals and academic medical centers have announced
their strong interest in serving as pilot projects for the health-
court concept. The include Duke Universit School of Medi-
cine and Health S s?em, Emor Healthcare, J atkson Health S s-
tem/Universit of Miami Leonard M. Miller School of Mediciﬁe,
Johns Hopkins}Medicine, Ne WYork-Presb terian, and Yale-Ne W
Haven Hospital. In addition, si leaders fn patient safet and
health care are calling for a special health-court pilot préject.
The include JCAHO president Dr. O’Lear and Martin J.
Hatlte, Esq., president of the Partnership for Patient Safet .

In addition, several bills have been introduced in Congré’ss to
create health-court pilot projects. A Senate bill Yould facilitate
state-level e perimentation Y4th a number of alternatives to cur-
rent medical-malpractice litigation, including health courts,
earl -offer programs, and scheduled compensation. Legislation
to crbate or to e plore the feasibilit of creating health courts
also has been introduced in a numbet of states, including, Illi-
nois, Mar land, Ne WJerse , Penns lvania, and Virginia.

During Hearings on the Sehate billé Dr. Studdert, associate pro-
fessor of la Wand public health at the Harvard School of Public
Health, told the Senate health panel that patients in the U.S.
Lould benefit from improvements in the Ya the legal s stem
handles medical injuries. He voiced support fdr a more effitient
s stem for determining eligibilit for compensation so that
mbne currentl absorbed b adminfstrative costs could be redi-
rected*to Yard cémpensation.’Research conducted at the Harvard
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School of Public Health found that 80 percent of administrative
costs ‘ere absorbed in resolving claims that involved harmful
errors. Alternative approaches to compensating medical injur ,
such as the health-court model, have the potential to imprové
- performance and provide patients

During hearings on the Senate
bill, Dr. Studdert, associate pro-
fessor of law and public health at

Yith a better s stem for compen-
sating medical’injuries,- he said.
But critics of the health-court

the Harvard School of Public
Health, told the Senate health
panel that patients in the U.S.
would benefit from improve-
ments in the way the legal sys-
tem handles medical injuries. He
voiced support for a more effi-
cient system for determining eli-
gibility for compensation so that
money currently absorbed by
administrative costs could be
redirected toward compensation.

concept are e pressing concerns.
The maintain that patients
should not be required to give up
their rights to a jur trial. Joanne
Dorosho Y e ecutive director of
the Center for Justice & Democ-
rac , told the House panel that
thert is nothing ‘wong Vith
alternative dispute resolution or
alternative compensation s s-
tems, provided the are trul
voluntar and do not eliminate
the right to trial b _jur . She told
the panel that a majorit of states W41l find health*cour'ts uncon-
stitutional based on théir state constitutional provisions safe-
guarding the right to a jur , the right to open access to the courts,
and/or the right to due prc}cess.

Concern Yas also e pressed about the compensation arrange-
ment if health courts Yere established. Cher 1 Niro, a member
of the House of Delegates of the American Bar Association, said
that a schedule for the assessment of damages is not appropriate
in medical-malpractice cases in ‘Yhich a fi ed, rigid assessment

Lould treat all patients Vith similar injuries the same.

Despite all the approaches outlined to deal Yith medical-mal-
practice problems, e perts sa that unless fundamental reforms
are put in place to fi the e iéting s stem, toda ’s crisis is not
likel }to abate an }time soon. 4
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